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ORDER

Per N.S.Saini, AM

This is an appeal filed by the assessee against the order of the CIT,
Cuttack u/s.263 of the Act dated 7.1.2016 for the assessment year 2010-

2011.

2. The assessee has raised the following grounds:

“1l. For that, the order of the forum below is arbitrary, illegal,
unjustified and erroneous and has been passed on improper
application of mind, being devoid of merit, as such deserves to be
quashed in limine.

2. For that, the order passed U/s 263 of the |.T. Act, 1961 deserves
to be quashed on the ground that, Section 263 has no application in
absence of the cumulative condition necessary for invocation of
Section 263 i.e., neither the order is erroneous nor it is prejudicial
to the interest of revenue.



3. For that, the Learned Commissioner of Income Tax failed to
appreciate Relief U/S 90 of the Income Tax Act 1961.which were
verified by the Learned AO vide notice dt. 2"¥ Jan 2014 as well as
C1T during the revision proceedings, hence the order of the Learned
C1T is vitiated and bad in law. Without considering the evidences
filed before the Learned CIT the order passed by him is liable to be
quashed in the facts and circumstances of the case.

4. For that, the order the Learned Commissioner of Income Tax,
fails to ensure the confirmations form the employer, hence the
order so passed by the Commissioner is bad in law should be
quashed in the facts and circumstances of the case.

5. For that, the appellant craves leave to add/amend/alter further
grounds if any at the time of hearing of appeal.”

3. The brief facts of the case are that the CIT observed that the
Assessing Officer completed assessment u/s.143(3) of the act by passing
order on 17.1.2014 determining the total income of the assessee at
Rs.18,42,590/-. The assessment records for the assessment year 2011-
12 was called and examined and it was observed that the Assessing
Officer has allowed relief of Rs.1,69,476/- u/s.90/91 of the I.T.Act, 1961
at the time of completion of regular assessment without the assessee
furnishing any documentary proof for the same. Therefore, the
assessment order dated 17.1.2014 is prejudicial to the interest of the
Revenue as relief of Rs.1,69,476/- u/s. 90/91 of the I.T.Act, 1961 was
allowed without any documentary proof. Hence, he set aside the order of
the Assessing Officer and restored the matter back to the file of the
Assessing Officer for adjudication of the issue afresh after allowing

adequate opportunity of hearing to the assessee.



4. Ld A.R. of the assessee submitted that the Assessing Officer during
the course of assessment proceedings has written to the employer of the
assessee M/s. Keane India Limited, vide letter dated 2" January, 2014.
He received the reply from the said company and after being satisfied had
passed order u/s.143(3) of the Act allowing relief of Rs.1,69,476/-
u/s.90/91 of the Act to the assessee, hence, the order of the CIT setting
aside the order of the Assessing Officer on the ground that while
completing the assessment, no documentary proof was examined by the
Assessing Officer for granting relief to the assessee, is not justified.
Therefore, the order of the CIT should be quashed. He further relied on
the decision of Hon’ble Delhi High Court in the case of Yoshio Kubo and
others vs CIT in ITA N0.441/2003 and others, dated 31.7.2013, wherein,
Hon’ble High Court at page 43 para 42 of the order held that the amounts
paid by employers to pension, or social security funds, or for medical
benefits, are not perquisites within the meaning of expression, under
section 17(1)(v) and, therefore, the amounts paid by the employer in

that regard are not taxable in the hands of the employee-assessee.

5. On the other hand, Id D.R. supported the order of the CIT.

6. We have heard the rival submissions, perused the orders of lower
authorities and materials available on record. In the instant case, the
undisputed facts are that in the assessment framed u/s.143(3) of the Act

on 17.1.2014, the Assessing Officer allowed relief of Rs.1,69,476/-



u/s.90/91 of the Act being medicare contribution and social security
contribution paid by the employer of the assessee in US$ 1623.20
equivalent to Rs.1,69,476/-. Thereafter, the CIT passed order u/s.263 of
the Act on 7.1.2016 setting aside the order of the Assessing Officer on the
ground that while allowing relief u/s.90/91 of the Act of Rs.1,69,476/-,
the Assessing Officer has not examined any documentary proof for the

same.

7. Before us, Id A.R. of the assessee has filed a letter dated 2"
January, 2014 written by the Assessing Officer to M/s. Keane India Ltd.,
and submitted that the Assessing Officer during the course of assessment
proceedings sought information on the same and after being satisfied has
allowed the relief of Rs.1,69,476/- u/s.90/91 of the Act. He further relied
on the decision of Hon’ble Delhi High Court in the case of Yoshio Kubo and
others(supra), wherein, it was held that the amounts paid by employers
to pension, or social security funds, or for medical benefits, are not
perquisites within the meaning of expression, under section 17(1)(v)
and, therefore, the amounts paid by the employer in that regard are not

taxable in the hands of the employee-assessee.

8. Ld D.R. relied on the order of the Id CIT but could not controvert the
above submission of Id A.R. of the assessee. Therefore, in our considered
view, the CIT was not justified in passing order u/s.263 of the Act dated

7.1.2016 setting aside the order of the Assessing Officer and



directing him for adjudication of the issue afresh. Hence, we set aside the
order of the CIT u/s.263 of the Act and allow the appeal of the assessee.
0. In the result, appeal filed by the assessee is allowed.

Order pronounced in the open court on 22 /09/2017.
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